
THE ADMINISTRATIVE HEARING PROCESS OR 
GOVERNMENT OVERREACH



THE ADMINISTRATIVE LAW PROCESS

• The Administrative Procedures Act in Chapter 

34.05 RCW, the Model Rules of Procedure for the 

Office of Administrative Hearings in Chapter 10-08 

WAC, and DSHS’ Hearing Rules in Chapter 388-02 

WAC provide the framework for adjudicative 

proceedings that relate to Adult Family Homes.

• Know that other Departments, such as the 

Department of Health in Chapter 246-10 WAC, 

have created their own regulations that vary from 

the APA so it is critical that you look at the 

relevant statute to see what differences there are.



HOW DO AGENCIES INITIATE AN ACTION

• Some investigations and regulatory actions are driven by inspections by 

Residential Care Services or by mandatory reports to Adult Protective 

Services, each of these agencies may report to each other to open 

investigations

• While RCW 74.34.035 only requires mandated reporting to the Department if 

there is “reasonable cause” to believe abuse and/or neglect (or more, including 

“reason to suspect” as to assaults) may have occurred relative to a vulnerable 

adult—its “expectation” is usually that one must report even if no “reason” or 

“reasonable cause” exists in fact 

• Once there is a complaint, the door has been opened for an agency to evaluate 

and resolve other issues it may discover.  See Nations Capital Mortgage Corp. v. 

DFI, 137 P.3d 78 (Div. 2 2006). 



COMMON ISSUES IN INVESTIGATIVE PHASE

• Must one submit to an In-Person Interview? It depends

• Residential Care Services oversees investigations of the licensed AFH, where the Department “must” 

conduct complaint investigations (WAC 388-76-10910)—alleged perpetrators, individuals.  Further, 

Department of Health may investigate a licensed health care professional.  

• While APS cannot require any individual (“AP” or Alleged Perpetrator) to cooperate, it can proceed to 

make a finding without your cooperation, even based on probable cause information that a police 

agency may have, even if that police agency declines to pursue charges

• Both RCS and APS must only prove a violation by a preponderance of the evidence, that “more 

likely than not” the violation or alleged behavior occurred.  

• DOH can charge a licensee with unprofessional conduct for failure to cooperate with the 

disciplining authority under RCW 18.130.180(8), and depending on the licensure, it may have to 

prove a violation by clear and convincing evidence. Nguyen v. State, Dep't of Health Med. Quality 

Assurance Comm'n, 144 Wn.2d 516, 29 P.3d 689 (2001)(clear and convincing evidence is require 

for discipline of physicians); Hardee v. State, Dep't of Soc. & Health Servs., 172 Wn.2d 1, 256 P.3d 

339 (2011)(licensure that only requires registration or simple application may only require a 

preponderance of the evidence).  



LOOK CLOSELY AT THE INVESTIGATION AND THE 
CHARGES

• Examples of inadequate investigations abound.  Look closely at the statutes the 

individuals are being charged under and the factual basis of the complaint.  There is 

also an argument to be made that institutional racism is rampant throughout—

investigators may subjectively determine that an individual whose primary language is 

not English does not need an interpreter because they frequently nod their heads or 

say “yes”

• Contacting witnesses is very fruitful and can lead to the dismissal of charges.  Don’t 

ever take their evidence for granted or assume that it is accurate on its face.  

Interview their witnesses. It has proven fruitful to contact and obtain affidavits.

• APS may reverse its own findings under WAC 388-103-0180(2)(a) if it determines the 

finding was made in error.  Even if you have requested a hearing, if you have 

exonerating evidence, you can request (in writing) APS to reconsider its finding.  

• It is very unusual APS will do so but worth the try and will prepare you further for hearing



YOU CAN CONTACT AGENCY EMPLOYEES

• The Attorney General’s Office insisted for years that all employees of a Department 

were represented by them. The AG even went so far as to prevent the WSBA’s ethics 

committee to rule on the issue for close to three years, purportedly. 

• See Ethics Opinion 201803, as to whether an attorney my communicate directly with 

low-level government employees even if the governmental entity is represented by 

counsel—they very well may be permissible 

• Follows Wright v. Group Health Hospital, 103 Wn.2d 192 (1984).  Cannot interview those 

who have speaking authority for the corporation (as to an attorney).

https://ao.wsba.org/print.aspx?ID=1690


COMMENCEMENT OF AN ACTION BY 
AGENCY

• RCW 34.05.413 allows that an Agency may commence an adjudicative proceeding at any time with respect to 

a matter within the agency’s jurisdiction.

• A Department may not exceed its statutory authority because administrative agencies have no inherent 

powers—they are limited by the powers they have been granted.  State ex. rel. Pub. Util. Dist. No. 1 of Okanogan 

County v. Dep’t of Pub. Serv., 21 Wn.2d 201, 208-09, 150 P.2d 709 (1944).  Agencies may exercise only those 

powers conferred upon them expressly or by necessary implication. 

• If an enabling statute does not authorize a particular regulation, either expressly or by necessary implication, 

“that regulation must be declared invalid despite its practical necessity or appropriateness.”  Wash. Indep. 

Telephone Ass’n v. Telecomm. Ratepayers Ass’n for Cost-Based & Equitable Rates, 75 Wn. App. 356, 363 (1994). 

• The rule of “necessary implication” includes only those powers that are essential to the declared purpose of 

the legislation, “not simply convenient, but indispensable” to carrying out the legislative purpose.  City of Los 

Angeles v. L.A. City Water Co., 177 U.S. 558, 570-71, 20 S. Ct. 736 (1900) 



COMMENCEMENT OF ACTION BY CITIZEN

• As allowed by law, any person may apply for an adjudicative proceeding. RCW 34.05.413.

• An agency may provide forms for and, by rule, may provide procedures for filing an application 

for an adjudicative proceeding.  An agency may require by rule that an application be in writing 

and that it be filed at a specific address, in a specified manner, and within specified time limits. 

The agency shall allow at least twenty days to apply for an adjudicative proceeding from the 

time notice is given of the opportunity to file such an application.

• In recent years, APS has clarified that “good cause” does not apply to the requirements in 

requesting a hearing to appeal an initial finding—see WAC 388-103-0100(3), thus there can be no 

practical real-life “excuse” for a delay in requesting a hearing.  You can always withdraw your request 

for hearing later but you cannot expect to overcome an untimely request.

• The agency has 90 days to approve or deny the application.  



ADMINISTRATIVE HEARING

• STATEMENT OF DEFICIENCIES or FINDINGS

• The statement of deficiencies (“SOD”) sets out the factual and legal basis RCS has for imposing conditions or sanctions, 

within a broad range from civil penalty to summary suspension.  APS’ initial finding becomes final by not requesting a 

hearing timely, or, if an initial order from the Office of Administrative Hearings (OAH) becomes final for failing to request

further review, or if the Board of Insurance Appeals enters a final order, it will be final and the individual is permanently

disqualified from working with children and vulnerable adults for their lifetime—RCW 74.39A.056(2).  This will only 

change through legislation, and it should.  

• RCS—you can request a hearing (within twenty-eight calendar days of receipt of the SOC) as well as an opportunity for 

Informal Dispute Resolution (within twenty working days of receiving a SOD), either by a panel or by “traditional” IDR 

with a program manager

• APS—an “alleged perpetrator” must deliver their request for a hearing to OAH no later than 5 p.m. on the thirtieth 

calendar day after the mailing date on the APS letter of notice, or after served (hint, APS almost always relies on USPS and 

NOT service)



WHAT MAY COME IN THE MAIL…



BOARD OF APPEALS

• The Board of Appeals (BOA) reviews administrative hearing decisions 

issued by Administrative Law Judges at the Office of Administrative 

Hearings—this review tribunal issues final decisions on behalf of the 

Secretary of DSHS

• There was roughly an eighty (80%) confirmation rate of the underlying 

agency decision in statistics gathered a couple of years ago, favoring RCS 

and APS over any initial order mad by and Administrative Law Judge 



STOP PLACEMENT

• RCS may impose Stop Placement, prohibiting admissions if the AFH does not meet the 

requirements of Chapters 70.128 (Adult Family Homes), 70.129 (Long-Term Care Resident 

Rights), or Chapter 388-76 WAC (Adult Family Home Minimum Licensing Requirements).  

WAC 388-76-10980.

• Stop Placement can be imposed/extended to multiple AFHs if the violations are “of such a 

nature as to present a serious risk or ham to residents of other homes operated by the same 

provider…”  WAC 388-76-10985.

• Where the allegations are unique only to a single home, this should not be automatic, though RCS 

has arbitrarily extended previously.  Also, the availability of other, more appropriate sanctions, makes 

the more severe penalty arbitrary and capricious. Gligor v. State Dep't of Soc. & Health Servs., 184 

Wn. App. 1008 (2014)(not reported, see GR 14.1).



APS 2021 REVAMPS TO CHAPTER 388-103 WAC

• Effective July 1, 2021, APS implemented a new WAC chapter to include all APS regulatory 

subject matter, to ensure that APS is clearly a division of ALTSA (Aging and Long-Term 

Support Administration under DSHS) and to adapt and respond to a prior court decision in 

Crosswhite (197 Wn. App. 539 (2017)) as to APS’ prior definition of “abuse” where willful 

verbal abuse was at issue.  

• WAC 388-103-0001(1) now provides further definitions as to “abuse”:

• (a) Intentional. A person's action or inaction is intentional when the person's objective or purpose 
is to inflict injury, unreasonable confinement, intimidation, or punishment on a vulnerable adult.

• (b) Willful. Willful is synonymous to knowing. A person's action or inaction is knowing when the 
person is aware that his or her action or inaction would inflict injury, unreasonable confinement, 
intimidation, or punishment on a vulnerable adult.

• (c) Reckless. A person is reckless or acts recklessly when he or she knows of and disregards a 
substantial risk that his or her action or inaction is likely to inflict injury, unreasonable 
confinement, intimidation, or punishment on a vulnerable adult, and his or her disregard of such 
substantial risk is a gross deviation from conduct that a reasonable person would exercise in the 
same situation.



CONFERENCES - PROCEDURE AND PARTICIPATION

• Most adjudicative proceedings have an initial status conference to set a case schedule.  

There are also often status conferences near the hearing date.  Some agencies also have 

settlement conferences by rule. 

• Agencies may hold prehearing or other conferences for the settlement or simplification 

of issues. Every agency shall by rule describe the conditions under which and the manner 

in which conferences are to be held. RCW 34.05.431.

• In the discretion of the presiding officer, and where the rights of the parties will not be 

prejudiced thereby, all or part of the conference may be conducted by telephone, 

television, or other electronic means.   Since COVID, this has primarily been WebEx or 

telephonic hearings.  



PLEADINGS, BRIEFS AND MOTIONS. 

• At appropriate stages of the proceedings, the presiding officer may give all parties full 

opportunity to file briefs, proposed findings of fact and conclusions of law, and proposed initial 

or final orders. RCW 34.05.437

• A party may move to consolidate multiple adjudicative proceedings involving common issues 

or parties.  WAC 10-08-085.  Keep this in mind if you have an investigation flowing from RCS 

and APS—you do not want to pay for two different hearings on the same issues with the same 

witnesses, etc.!!

• A party may move for a continuance orally or in writing.  All parties must be notified of the 

request. “If all parties do not agree to the continuance, the presiding officer shall promptly 

schedule a prehearing conference to receive argument and to rule on the request.”

• Motions for summary judgment are specifically permitted. WAC10-08-135. 



MEANINGFULLY PARTICIPATE

• RCW 34.05.428 permits a party to an adjudicative proceeding to participate personally, in 

person (putting COVID aside), and to be represented by counsel.  If you have requested a 

hearing and it has been scheduled, you may still be able to retain counsel and seek a 

continuance to permit them time to ramp up.  

• WAC 10-24-010 specifically requires OAH to make accommodations for those who need 

assistance to meaningfully participate, which may include assisting with a disability, language 

barrier, etc.  There is now a mechanism for individuals to request a “suitable representative” 

to provide assistance in the course of the hearing, which encompasses a broad range—

contact OAH’s ADA coordinator to have a determination  (see OAH reports on the issue  

here)

https://oah.wa.gov/content-area-management/media-communication-hub/Suitable-Representative-Training-Documents-Information


“INFORMAL” DISCOVERY

• APS will produce its investigative file once a protective order has been entered relative 

to protecting the vulnerable adult’s identity for the purposes of hearing, however, you 

must seek out any investigative files from RCS through formal means, even though it may 

have overlapped the same allegations, and even though both agencies operate under 

DSHS



FORMAL DISCOVERY UNDER APA 

• Hearsay is admissible if it is the kind of evidence a reasonably prudent person would rely on in the conduct of their 

ordinary affairs.  34.05.452

• Absent an agency rule, discovery is governed by RCW 34.05.446, which provides that:

• An agency may by rule determine whether or not discovery is to be available in adjudicative proceedings and, if so, which forms of 

discovery may be used. SEE DOH WHICH DOES NOT ALLOW FOR INTERROGATORIES WITHOUT LEAVE OF THE 

PRESIDING OFFICER, which is NEVER granted. 

• Except as otherwise provided by agency rules, the presiding officer may decide whether to permit the taking of depositions, the 

requesting of admissions, and all other procedures authorized by rules 26 through 36 of the superior court civil rules. The presiding 

officer may condition use of discovery on a showing of necessity and unavailability by other means. In exercising such discretion, the 

presiding officer shall consider: (a) Whether all parties are represented by counsel; (b) whether undue expense or delay in bringing 

the case to hearing will result; (c) whether the discovery will promote the orderly and prompt conduct of the proceeding; and (d) 

whether the interests of justice will be promoted.

• Subpoenas may be issued and have a statewide effect The presiding officer, upon motion made, may quash or modify a 

subpoena if it is unreasonable and oppressive.  WAC 10-08-120; RCW 34.05.446. Enforcement of a subpoena occurs in 

superior court, and not in an administrative hearing.  RCW 34.05.588



OBJECTIONS TO 
EVIDENCE

• All rulings upon objections to the admissibility of evidence shall be made in accordance with the 

provisions of RCW 34.05.452.

• The presiding officer has broad powers over the admissibility of evidence.  WAC 10-08-140.   

However, they have a duty to complete the record and will err on the side of letting materials in. 

• Parties can challenge the authenticity of documents. WAC 10-08-140. 

• Usually objections are made formally in a motion in limine. 

• The presiding officer may issue protective orders. 

• They will in APS and DOH matters!!

http://app.leg.wa.gov/RCW/default.aspx?cite=34.05.452


STAY—CONSIDER IF THERE 
IS A CRIMINAL INVESTIGATION!!

• A party may file a motion in the reviewing court seeking a stay or other temporary remedy. RCW 34.05.550.

• Courts may impose stays in civil cases where criminal charges arising from the same facts are pending.  The 

Fifth Amendment privilege permits a person to refuse to answer official questions where the answer might 

tend to incriminate her in future criminal proceedings.  “The mere pendency of related civil and criminal 

proceedings does not prevent the civil proceeding from going forward…But when the civil and criminal 

proceedings arising from the same transactions or conduct are pending simultaneously, the court faces a 

dilemma.”  King v. Olympic Pipeline Co., 104 Wn. App. 338, 16 P.3d 45, 52 (Div. 1 2000).

• In determining whether to impose a stay, Courts balance the following issues: the extent to which a defendant’s 

rights are implicated; similarities between the civil and criminal cases; status of the criminal case; Plaintiff ’s 

interest and potential prejudice; the burdens on the party asserting the privilege; convenience and efficiency of 

the court; interests of non-parties to civil litigation, and; public interest in civil and criminal litigation.  Olympic 

Pipeline, 16 P.3d at 56-61.  Whether to impose a stay is within the discretion of the trial court.



TELECONFERENCE HEARINGS—BUT THEN COVID?

• One of the critical issues regarding telephonic hearings is that the presiding officer 

should not make credibility determinations regarding witnesses heard only telephonically.

• In Washington v. McCabe, the Court held that live testimony is superior to telephonic 

because the fact finder was unable to judge the witness’s demeanor.  161 Wn.  App. 781 

(2011). An appellate court may thus disregard a fact finders determination of credibility.  

In re Disciplinary Proceeding Against Sanai, 167 Wn.2d 740, 751 (2009). 

• These arguments were ultimately rejected by the end of 2020 and hearings ramped back 

up in 2021, though remotely



WHAT IS “UNPROFESSIONAL CONDUCT”?

• See RCW 18.130.180(1)—the Uniform Disciplinary Act for the regulation of health professions where 

the “commission of any act involving moral turpitude, dishonesty, or corruption relating to the 

practice…” whether a crime or not.

• Is it unprofessional for a real estate agent to have been convicted of misdemeanor shoplifting? The 

Department of Licensing considers a shoplifting conviction to constitute unprofessional conduct because 

it raises concerns about a real estate broker’s propensity to abuse his or her professional responsibilities 

and tends to harm the standing of the profession in the eyes of the public, both of which it asserts lead 

to “reasonable apprehension about public welfare.”  The DOL sites Haley v. Med. Disciplinary Bd., 117 

Wn.2d 720, 736 (1991), in support of this conclusion. 

• By contrast—Washington reversed an administrative order determined by the Registration for 

Professional Engineers and Land Surveyors because it erroneously interpreted the nexus between the 

profession and the misconduct, where the licensee’s child molestation convictions had no “nexus” with, 

or related to, the practice of professional engineering.  Ritter v. State, Bd. Of Registration for professional 

Engineers and Land Surveyors, 161 Wn.App. 758, at 766 (2011).



SUBSTANTIAL COMPLIANCE

• Strict compliance with legislatively mandated procedures is not always required. Kim v. Lee, 102 Wn. App. 

586, 591, 9 P.3d 245 (2000). "It is well recognized that the underlying purpose inherent in the function of 

judicial interpretation of statutory enactments is to effectuate the objective--often referred to as the 

intent--of the legislature." Murphy v. Campbell Investment Co., 79 Wn.2d 417, 420, 486 P.2d 1080 (1971) 

(emphasis omitted). 

• To comply substantially with a statute, courts must find "actual compliance in respect to the substance 

essential to every reasonable objective of the statute." Chrisp v. Goll, 126 Wn. App. 18, 104 P.3d 25, 28 

(2005) (quoting In the Matter of the Application for a Writ of Habeas Corpus of Richard J. Santore, 28 Wn. 

App. 319, 327, 623 P.2d [127 Wn. App. 218] 702, review denied, 95 Wn.2d 1019 (1981)). This analysis 

requires courts to determine whether "there has been actual compliance with the statute, albeit 

procedurally faulty." Chrisp, 104 P.3d at 28 (quoting Seattle v. Public Employment Relations Comm., 116 

Wn.2d 923, 928, 809 P.2d 1377 (1991)). 

http://www.casemakerlegal.com/SearchResult.aspx?searchFields%5bstate%5d=&query=102%20Wash.App.%20586&juriStatesHidden=&searchCriteria=Citation&tabAction=ALLC&dtypeName=&headAdmin=&headCaselaw=&headStatutes=&searchType=overview&jurisdictions.allStates=on&jurisdictions.includeRelatedFederal=on&pinCite=y
http://www.casemakerlegal.com/SearchResult.aspx?searchFields%5bstate%5d=&query=9%20P.3d%20245&juriStatesHidden=&searchCriteria=Citation&tabAction=ALLC&dtypeName=&headAdmin=&headCaselaw=&headStatutes=&searchType=overview&jurisdictions.allStates=on&jurisdictions.includeRelatedFederal=on&pinCite=y
http://www.casemakerlegal.com/SearchResult.aspx?searchFields%5bstate%5d=&query=486%20P.2d%201080&juriStatesHidden=&searchCriteria=Citation&tabAction=ALLC&dtypeName=&headAdmin=&headCaselaw=&headStatutes=&searchType=overview&jurisdictions.allStates=on&jurisdictions.includeRelatedFederal=on&pinCite=y
http://www.casemakerlegal.com/SearchResult.aspx?searchFields%5bstate%5d=&query=126%20Wash.App.%2018&juriStatesHidden=&searchCriteria=Citation&tabAction=ALLC&dtypeName=&headAdmin=&headCaselaw=&headStatutes=&searchType=overview&jurisdictions.allStates=on&jurisdictions.includeRelatedFederal=on&pinCite=y
http://www.casemakerlegal.com/SearchResult.aspx?searchFields%5bstate%5d=&query=104%20P.3d%2025&juriStatesHidden=&searchCriteria=Citation&tabAction=ALLC&dtypeName=&headAdmin=&headCaselaw=&headStatutes=&searchType=overview&jurisdictions.allStates=on&jurisdictions.includeRelatedFederal=on&pinCite=y
http://www.casemakerlegal.com/SearchResult.aspx?searchFields%5bstate%5d=&query=28%20Wash.App.%20319&juriStatesHidden=&searchCriteria=Citation&tabAction=ALLC&dtypeName=&headAdmin=&headCaselaw=&headStatutes=&searchType=overview&jurisdictions.allStates=on&jurisdictions.includeRelatedFederal=on&pinCite=y
http://www.casemakerlegal.com/SearchResult.aspx?searchFields%5bstate%5d=&query=809%20P.2d%201377&juriStatesHidden=&searchCriteria=Citation&tabAction=ALLC&dtypeName=&headAdmin=&headCaselaw=&headStatutes=&searchType=overview&jurisdictions.allStates=on&jurisdictions.includeRelatedFederal=on&pinCite=y


EQUITABLE ESTOPPEL

• The argument of Equitable Estoppel is specifically allowed by rule in DSHS proceedings.  See WAC 

388-02-0495. 

• There are five elements of equitable estoppel:

• A. The department made a statement or took an action or failed to take an action, which is inconsistent 

with a later claim or position by the department. 

• B. You reasonably relied on the department's original statement, action or failure to act. 

• C. You will be injured to your detriment if the department is allowed to contradict the original 

statement, action or failure to act. 

• D. Equitable estoppel is needed to prevent a manifest injustice. 

• E.     The exercise of government functions is not impaired. For example, the use of equitable estoppel in 

your case will not result in circumstances that will impair department functions.

• The standard of proof is clear and convincing evidence.  



INITIAL OR FINAL ORDER

• The presiding officer enters an initial order in circumstances where additional review is 

available.

• A final order is entered where no additional review is available.

• An initial and final order shall  include a statement of findings and conclusions, and the basis 

therefor, on all the material issues of fact, law or discretion. RCW 34.05.461.

• Findings of fact shall be based exclusively on the evidence of record in the adjudicative 

proceeding and on matters officially noticed in that proceeding.

• Findings shall be based on the kind of evidence on which reasonably prudent persons are 

accustomed to rely on in the conduct of their affairs. 



SETTLEMENT

• Administrative proceedings are geared towards settlement. Discovery and pre-hearing 

maneuvering are meant to establish the groundwork for a favorable settlement.  Few 

cases go to hearing, unless there are allegations of abuse or neglect as to DSHS (APS)—

the Department tends to err on the side of itself (for the public’s sake) and proceed to 

hearing. 

• See RCW 18.130.098 for settlement in DOH matters, where in formal discipline 

proceedings, the licensee can demand a settlement conference if nothing could be 

resolved by way of written exchanges.  This may be very critical where there is some 

resistance with the Reviewing Board/Commission Member and the licensee, particularly if 

the licensee has nothing to lose by pleading directly with the RBM/RCM for a resolution



• Agency Review – AKA a waste of time and the client’s money, though the agency may request 

this and it should be sought to exhaust any/all administrative remedies 

Here, you are asking the Department to decide if what they have just won through an 

administrative hearing was fair.

In 2015 the DSHS Review Board sided with the State 86% of the time.

In 2016 the Review Board sided with the State 81% of the time.

In 2017 the Review Board sided with the State 80% of the time.

• Appeal to Superior Court. See RCW 34.05.510 onward.

• Be awre


